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OPINION

Facts and Procedural History

In July 1999, the petitioner, Rhynuia L. Barnes, was convicted of one count of premeditated
first degree murder and received asentence of lifeimprisonment. Thiscourt affirmed the conviction
ondirect appeal. See Statev. RhynuiaLamont Barnes, No. M2001-00631-CCA-R3-CD, 2002 Tenn.
Crim. App. LEX1S 521, at **2-3 (Tenn. Crim. App., at Nashville, June 24, 2002).

OnJuly 1, 2003, the petitioner filed apro se petition for post-convictionrelief. A week later,
thetrial court issued an order, noting deficiencies in the petition as filed and giving the petitioner
fifteen days to refile the petition in compliance with statutory requirements. On July 21, the



petitioner refiled his petition and the post-conviction court appointed counsel. On October 9, 2003,
the petitioner filed a first amendment to his petition, apparently pro se. On January 27, 2004, the
post-conviction court granted appointed counsel’ smotion to withdraw and appoi nted present counsel
to represent the petitioner in his post-conviction proceedings.

OnMarch 25, 2004, the petitioner filed, through counsel, asecond amended petition al leging:
(1) various instances of ineffective assistance of counsel; and (2) aviolation of the Confrontation
Clause. The post-conviction court held an evidentiary hearing on June 2, 2004, and subsequently
denied relief by written order.

This court’ sdirect appeal opinion provides asummary of the facts underlying the appeal in
this case:

Joyce Martin testified she lived with her two sons, 24 year-old Da Shon Martin, the
victim, and 19 year-old Carlton Martin. She stated that on September 2, 1997, at
approximately 2:00 p.m., Tom Morrell, aneighbor, cameto her door and asked if the
victim [was] home. Martin responded the victim was sleeping in his room, and
Morrell walked toward his room and told the victim someone wanted to see him.
Morrell then walked out of the residence and returned to hishome. Martin stated she
looked outside her house and saw the [petitioner], whom she had never met, standing
at her gate. The victim exited the residence, stood on the porch, and inquired what
the [petitioner] wanted. Martin said she next saw the [petitioner] brandish a pistol,
at which timethevictim ran back insidethe house. The [petitioner] thensaid, “Y our
son stole my jewelry, and I’m going to kill him;” the victim ran to the back of the
house; and the [petitioner] ran to her backyard with his gun in his hand. Martin
explained her back door was secured by a deadbolt key lock which required akey to
open.

Martin further testified she phoned 911 whilethe victim washidingin the back of the

residence, and the [petitioner] was in the backyard. The [petitioner] then ran back

inside her front door holding hisgun. The[petitioner] then said twice that hewould

shoot thevictim’ smother if the victim did not come out of hiding. At that point, the

[petitioner] ran toward the bathroom at the rear of the house, and another man, later

identified as James Barnes, the [petitioner’s] father, entered the residence and

inquired about hisson. Martin told James Barnesthe [ petitioner] went to therear of

the house. Martin testified she then heard one shot and fled from the residence to a

neighbor’s home. Martin identified the murder weapon as the gun she saw in the

[petitioner’ s| hand.
Barnes, 2002 Tenn. Crim. App. LEXIS 521, at **2-3. As aresult of the events of that day, the
victim died and both the petitioner and hisfather, James Barnes (“Barnes’), wereinitially suspects.
Id. at *8. Specifically, Barnes was found to have in his possession “three live .38 shells” and was
bleeding from an abrasion on his hand. Id. at *5, 7. However, the charges against Barnes were
dropped at the preliminary hearing after the petitioner confessed to the crime and stated that Barnes
“had ‘nothing to do with it" and had tried to stop [the petitioner] from going into the Martin
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residence with hisgun.” 1d. at *8. At tria, the State played an audiotape that contained a double
hearsay statement of “an unknown officer indicating [that] James Barnes said the defendant shot the
victim.” Id. at *20. Thetria court ultimately denied the defense’ s request for amistrial and issued
acurativeinstruction, noting that the hearsay statement corroborated the defense’ stheory of thecase.

At the post-conviction hearing, trial counsel testified that the petitioner’ s defense was that
Barnes shot the victim and coerced the petitioner to confess to the crime through intimidation.
Counsel stated that shewas awarethat both the petitioner and hisfather were arrested as co-suspects
and that Barnes had three .38 caliber shells in his pocket and an injury on his hand. She further
testified that, after the murder weapon was recovered and analyzed for prints, the results revealed
that the prints lifted from the gun did not match those of the petitioner. While she acknowledged
that she believed the print may have belonged to Barnes, she stated that she was not aware of any
way to compel him to provide prints for comparison. She further stated that she did not entertain
the possibility of getting the print surreptitiously because she did not know where Barnes was.
Counsel aso stated that she did not recall whether the police conducted a gunshot residue test on
either the petitioner or Barnes to determine who, in fact, fired the weapon.

Counsel also stated that, although she “would have loved to” have interviewed Barnes, she
never attempted to, and further explained, “I did not know where[] Barneswas. | talked with [the
petitioner] on several occasionsabout getting [] Barnesinvolved in this caseand [the petitioner] did
not want to do that.” Shefurther testified that the petitioner would not assist her inlocating Barnes.
Counsel stated that she spoke with both the petitioner and his mother during trial about getting
Barnes involved in the petitioner’s defense; however, she stated, “ They were both fearful of []
Barnes, and | told them that the police would protect them and they laughed at me.” Regarding the
failure to call Barnes as a witness, counsel testified that his absence from the witness list was a
strategic decision based on the understanding that, if called to the stand, Barnes would incriminate
the petitioner.

Asto the double hearsay statement introduced by the State via audiotape, counsel explained
that she filed a motion in limine, which was granted by the trial court, to preclude all of Barnes
hearsay statements. She testified that she did not know that the State was going to play the tape as
they were under court order not to introduce such statements. She further stated that once the tape
began to play, she expected the State to stop the tape before the hearsay statement was played.
Counsdl testified that after Barnes' hearsay statement played, she was “very angry” and:

was kind of wondering if [she] should stand up and make abig deal out of it infront

of thejury or if [she] should wait until there was an opening and abreak for [her] to

kind of dlip and not call alot of attention to what had happened in front of the jury.

When asked why she did not object before the statement played, she reiterated that she thought
the State was going to stop the tape prior to that point. Specifically, she stated, “I had no ideathe
State was going to play it, sir. The State was under an order not to put in any hearsay statements
by [] Barnes, and | trust a court order.”



On cross-examination, counsel testified that she met with the petitioner weekly in the four
months preceding trial, with each meeting lasting between thirty minutes and one hour. She further
stated that an investigator talked to neighborhood residents, the victim’s mother, and had “alot of
contact” with the petitioner. Counsel also testified that she reviewed all discovery material and
discussed tria strategies with the petitioner, considering every possible defense available to him,
prior to trial.

Counsel testified that she knew that the petitioner told police he acted alone in killing the
victim and that the victim’s mother identified the petitioner as entering the home with a gun and
chasing the victim to the back of the house. Counsel stated that, based upon the facts of the case,
she believed the only available defense was that the petitioner gave a false confession and that
Barneshad, infact, murdered thevictim. Shereiterated that the petitioner madeit clear on multiple
occasions that he did not want to involve his father in the defense because he was afraid of him.
Counsel testified that she felt that calling Barnes as awitness carried an “extremely high” risk and
that shethought it would be more beneficial to assert that the petitioner wasnot thekiller if hisfather
was not present; she believed this position would be bolstered by the fingerprint analysisindicating
that the petitioner’ s prints were not on the weapon.

Counsel further stated that it “would have been very nice’ to have been able to determine
whose printswereleft on the murder weapon; however, sheknew of nolegal vehiclethat could have
been utilized to compel Barnes, who was not a criminal defendant, to submit to print analysis.

Asto the double hearsay statement, counsel reiterated that she believed the State was under
court order not to produce hearsay statements of Barnes and that she did not object to the playing of
the tape because she thought the State had redacted the portion of the tape containing the hearsay
statement. Counsel recalled that sherequested amistrial after the statement played; however, it was
denied by thetria court. She also acknowledged that the statement was consistent with the defense
theory that Barnes killed the victim and forced the petitioner to accept responsibility.

On redirect examination, counsdl reiterated that, athough she wanted to speak with Barnes,
the petitioner did not want to involve himin thecase. Asaresult, counsel determined that “it might
be easier to point the finger at someone who [was] not there.” She further acknowledged that the
jury heard Barnes hearsay statement and that the petitioner never got the benefit of cross-
examination from defense counsel. Counsel also admitted that she did not consult with other
attorneysabout how shemight obtain Barnes' printsfor comparison. Finally, sheacknowledged that
she was mistaken in believing that the motion in limine excluded the taped statement and further
explained:

| had an order from The Court saying there were no statements of [] Barnesto be put

infront [of] ajury. Sol trust acourt order. And based upon my experienceof trying

other cases, | know that the State is very good about keeping hearsay statements out.

| believed that court order absolutely protected [the petitioner].



Sandra Barnes, the petitioner’s mother, recalled that both her son and her husband were
arrested for the shooting death of the victim. She further testified that, although they maintained
separate residences, she saw Barnes more than once a week because they lived in the same
neighborhood. She stated that Barnes was living openly in Nashville and was not avoiding defense
counsel or thepolice. Findly, shestated that Barnesdid not |eave town during the petitioner’ strial.

The petitioner testified asthefinal witnessat the post-conviction hearing. He stated that his
defense at trial wasthat hisfather shot and killed the victim. He further testified that the police did
not perform a gunshot residue test on him or his father. The petitioner stated that he submitted to
fingerprint analysis and that the results indicated that his prints did not match those taken from the
murder weapon. He also testified that he showed the investigator where hisfather lived, and when
asked whether he instructed counsel to involve hisfather, the petitioner responded, “Anything that
is going to get me off, do what you have to do.” Finally, he stated that his father passed away in
October 2002..

Attheconclusion of thehearing, the post-conviction court took the petition under advisement
and subsequently issued an order denyingrelief. Regarding the Confrontation Clauseissue, the post-
conviction court opined:

Whether this issue is defined as prosecutoria misconduct, breach of the hearsay

rules, or violation of the right of confrontation, the trial court gave a curative

instruction and the Court of Criminal Appeals ruled that that instruction cured any

error. Any consideration of prejudice must be measured against the factstestified to

at trial and the petitioner’s multiple confessions that he killed the victim.

Asto the remaining issue of ineffective assistance of counsel, the court found that “in all respects,
except possibly one, thetrial counsel’ sserviceswerewel | within therange of competencedemanded
by attorneysin criminal cases.” The court went on to note that the only possible exception, trial
counsel’ s failure to require redaction of the double hearsay played before the jury, was remedied
when the trial court gave a curative instruction, which was held by this Court to be sufficient to
curtail any prejudice that might haveresulted. In sum, the court found that, “[I]f there was error on
counsel’ spart it wasnot an error that had an adverse effect ontheverdict.” Therefore, thetrial court
denied post-conviction relief and the petitioner filed atimely appeal to this court.

Analysis
|. Confrontation Clause

The petitioner first contendsthat Barnes' hearsay statement being played for thejury violated
his rights under the Confrontation Clause, notwithstanding the curative instruction offered by the
trial court. The Confrontation Clause of the Sixth Amendment providestwo types of protection for
criminal defendants: theright to physically face those who testify against him and theright to cross-
examinewitnesses. Pennsylvaniav. Ritchie, 480 U.S. 39, 51, 107 S. Ct. 989, 998 (1987). The State




contends that this issue is waived because it was not raised on direct appeal but was raised for the
first time in the post-conviction court.

In determining whether we are to address the merits of the issue, we reference the Post-
Conviction Procedure Act, which governs the action before us. First we note that Tennessee Code
Annotated section 40-30-104(e) states that:

[t]he petitioner shall include allegations of fact supporting each claim for relief set

forthin the petition and all egations of fact explaining why each ground for relief was

not previously presented in any earlier proceeding.

Upon review of the petition and subsequent amendments, it appears that the petitioner failed to
explainwhy thisissuewas not presented on direct appeal. Wefurther notethat section 40-30-106(g)
states that:

A groundfor relief iswaived if the petitioner personally or through an attorney failed

to present it for determination in any proceeding before a court of competent

jurisdiction in which the ground could have been presented unless:

Q) [t]he claim for relief is based upon a constitutional right not recognized as
existing at the time of trial if either the federal or state constitution requires
retroactive application of that right; or

2 [t]he failure to present the ground was the result of state action in violation
of the federal or state constitution.

It appears that neither exception above-referenced appliesin this case.

However, the Act also requires the district attorney general to respond to the petition,
asserting any applicable affirmative defenses at that juncture. See Tenn. Code Ann. § 40-30-108(d)
(2003). In this case, the district attorney did not assert any affirmative defenses, i.e. waiver or
previous determination but, rather, filed a one-sentence answer to the petition denying the factual
allegations contai ned in the petition and demanding “ strict proof thereof.” The State' sfailureinthis
regard prevents it from asserting any applicable affirmative defenses for the first time on appeal.
Tenn. R. App. P. 36(a); see also State v. Smith, 6 SW.3d 512, 515 n. 3 (Tenn. Crim. App. 1999).

Furthermore, the post-convi ction court could have summarily dismissed the claim suasponte,
asthe petition failed to demonstrate that the claim was not waived or previously determined. Tenn.
Code Ann. 8 40-30-106(f) (2003). However, the post-conviction court opted to hear the merits of
the claim at the post-conviction hearing. Therefore, based upon the procedures employed by al
parties to this point, we feel compelled to review the petitioner’s Confrontation Clause claim for
harmlesserror. See Statev. Edwin Gomez and Jonathan S. Londono, 163 S.W.2d 682 (hol ding that
al Confrontation Clauseviolations, including those governed by Crawford, aresubject to aharmless
error analysis).

Uponreview, weconcludethat the petitioner’ sinability to cross-examineBarneswas, infact,
harmless beyond areasonable doubt. Therecord reflectsthat overwhelming proof was presented at
trial implicating the petitioner as the murderer. Specifically, the evidence established that the
petitioner requested that Morrell summon the victim from his home, that the petitioner brandished
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aweapon, and that he accused the victim of stealing hisjewelry. Therecord further reflectsthat the
petitioner chased the victim to the back of the residence and threatened to kill the victim’s mother
if the victim did not come out. The petitioner then ran outside as Barnes entered the residence to
inquireasto hisson’ swhereabouts. Immediately thereafter, thevictim was shot threetimesand died
asaresult. During aninterview at the police station following theincident, the petitioner confessed
to killing the victim. We therefore conclude that due to the overwhelming proof of the petitioner’s
guilt, hisinability to cross-examine Barnes was harmless beyond a reasonabl e doubt.

Il. Ineffective Assistance of Counsel

Second and finally, the petitioner asserts various instances of ineffective assistance of
counsel, including:

1) counsel’ sfailureto interview Barnes,

2) counsel’ sfailuretoinvestigate whether the police performed gun shot residue
testing on the petitioner or Barnes,

3) counsel’ s failure to attempt to procure Barnes' major case prints,

4) allowingthe Stateto play the audiotape of Barnes' double hearsay statement;

5) counsel’ s failure to subpoena Barnes to testify at trial; and

6) counsel’s failure to effectively present the petitioner’ s defense through the
witnesses who were called to testify.

When aclaim of ineffective assistance of counsel is made under the Sixth Amendment, the
burden is upon the complaining party to show that: (1) counsel’s performance was deficient, and
(2) the deficiency was prejudicial interms of rendering areasonabl e probability that the result of the
trial was unreliable or the proceedings fundamentally unfair. See Strickland v. Washington, 466
U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984). In Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975),
our supreme court required that the services be rendered within the range of competence demanded
of attorneys in criminal cases. In reviewing counsel’s conduct, a “fair assessment of attorney
performance requires that every effort be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from
counsel’ s perspective at thetime.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065; see Nicholsv.
State, 90 S.W.3d 576, 587 (Tenn. 2002).

It is unnecessary for a court to address deficiency and prejudice in any particular order or
even to address both if the petitioner makes an insufficient showing on either. Strickland, 466 U.S.
at 697, 104 S. Ct. at 2069. In order to establish prgudice, the petitioner must establish a
“‘reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is a probability sufficient to undermine
confidence in the outcome.”” Statev. Burns, 6 SW.3d 453, 463 (Tenn. 1999) (quoting Strickland,
466 U.S. at 694, 104 S. Ct. at 2068).

The petitioner bearstheburden of provingthefactual allegationsthat woul d entitle petitioner
to relief by clear and convincing evidence. Tenn. Code Ann. 8 40-30-110(f). We review the post-
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conviction court’ s factual findings underlying a claim of ineffective assistance of counsel under a
de novo standard with a presumption that those findings are correct — unless the preponderance of
the evidence establishes otherwise. Burns, 6 S\W.3d at 461. However, the post-conviction court’s
conclusionsof law —such aswhether counsel’ sperformancewas deficient or whether that deficiency
was prejudicial —arereviewed under ade novo standard with no presumption of correctness. Fields
v. State, 40 S.W.3d 450, 457 (Tenn. 2001).

Thepetitioner first contendsthat trial counsel wasineffectivefor failingto interview Barnes.
However, the post-conviction court accredited the testimony of counsel, who stated that the
petitioner instructed her not to involve Barnesin hisdefense and failed to assist her inlocating him.
Therefore, the post-conviction court found that trial counsel was not ineffectivein thisrespect. We
concludethat the evidence presented on appeal doesnot preponderate against thefinding of the post-
conviction court.

Regarding the failure to investigate the absence of gun shot residue testing, the post-
conviction court found that “there was no evidence produced at the [post-conviction] hearing
indicating what agunshot residue test would or would not haveindicated.” We agree and conclude
that, in the absence of evidenceindicating prejudice, this claim of ineffective assistance of counsdl
cannot be sustained.

The petitioner also contends that counsel wasineffectivein failing to obtain Barnes' major
case prints for comparison to the prints lifted from the murder weapon. In support, the petitioner
citesfor thefirst time on appeal the Supreme Court casein Hayesv. Florida, 470 U.S. 811, 105 S.
Ct. 1643 (1985). In Hayes, the Court opined:

We aso do not abandon the suggestion in Davis and Dunaway that under

circumscribed procedures, the Fourth Amendment might permit the judiciary to

authorize the seizure of a person on less than probable cause and hisremoval to the

police station for the purpose of fingerprinting. We do not, of course, have such a

casebeforeus. We do note, however, that some States, in reliance on the suggestion

in Davis, have enacted proceduresfor judicially authorized seizures for the purpose

of fingerprinting. The state courts are not in accord on the vaidity of these efforts

to insulate investigative seizures from Fourth Amendment invalidation. (footnote

omitted).

Id. at 817. Furthermore, the only Tennessee caseinterpreting Hayes held that, absent probabl e cause
to arrest asuspect, fingerprint evidence must be suppressed as “fruit of anillegal detention.” State
V. Michael Johnson, C.C.A. No. 86-174-111, 1986 Tenn. Crim. App. LEX1S2863, a *2 (Tenn. Crim.
App. Dec. 12, 1986).

Therefore, giventheholdingin Johnson, we cannot concludethat counsel’ sfailureto attempt
to obtain the prints by way of the courts amounted to deficient performance. We likewise conclude
that counsel’s faillure to procure the fingerprints surreptitiously did not constitute deficient
performance. In support, we note that counsel indicated at the post-conviction hearing that she was
unaware of Barnes' location and received no aid from the petitioner in her attemptsto locate Barnes.
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In sum, the petitioner hasfailed to prove by clear and convincing evidencethat Barnes' prints could
have been obtained through legal avenuesor surreptitiously. Therefore, we conclude that counsel’ s
failure to obtain the prints did not constitute deficient performance.

Next, the petitioner aversthat counsel failed to prevent the State from playing James Barnes’
double hearsay statement before the jury. The post-conviction court noted: “The only possible
exception to [counsel’s effective assistance] was [her] failure to require redaction of the James
Barnes double hearsay played to the jury.” However, the court went on to note that the jury
ultimately received a curative instruction regarding the statement and that a panel of this court
concluded on direct appeal that the instruction “was sufficient to remove any problem of prejudice
regarding the playing of the taped statement.”

We first note that the petitioner has failed to show that trial counsel’ s actions amounted to
deficient performance. Therecord revealsthat counsel recognized the potential hearsay statements
and filed a proper motion in limine to exclude the hearsay statements of Barnes, which was
ultimately granted by thetrial court. In our view, these pre-trial procedures provided counsel with
areasonabl e expectation that the statement would not be played and placed the onus on the State to
abide by the order. Furthermore, counsel indicated that she did not object once the statement was
played because she was fearful that an objection would highlight the content of the statement to the
jury. We conclude that the entire course of counsel’s actions were well-within the range of
competency demanded of criminal defense attorneys.

Moreover, the hearsay statement did not prgudice the petitioner. As we have previously
noted, this court addressed thisissuein the context of prosecutorial misconduct on direct appeal and
concluded that the use “of a curative instruction was a proper remedy” and that “the [petitioner]
suffered no prejudice.” Barnes, 2002 Tenn. Crim. App. LEXIS 521, at *22 (citing Tenn. R. App.
P. 36(b)). Therefore, theissue of prejudice has previously been addressed, and wewill not relitigate
itinthis proceeding. SeeLong, 510 S.W.2d 83, 87 (Tenn. Crim. App. 1979).

The petitioner aso alleges that counsel’s failure to subpoena James Barnes amounted to
ineffective assistance. However, the post-conviction court accredited trial counsel’ stestimony that
the petitioner did not want to involve hisfather in hisdefense. Further, the court accepted counsel’s
testimony that, as a tactical matter, it was more advantageous to place responsibility on an absent
party than one who was present in the courtroom. Accordingly, the post-conviction court rejected
this claim of ineffective assistance. We conclude that the evidence does not preponderate against
this finding.

Finally, the petitioner aversthat tria counsel ineffectively presented his defense through the
witnesses who testified. Specificaly, the petitioner contends that trial counsel: (1) failed to
effectively establish, through cross-examination of the victim’s mother, that Barnes was present in
the back of the house at the time of the shooting; and (2) failed to effectively cross-examine police
investigatorsastothecircumstantial and scientific evidenceimplicating Barnesastheshooter. First,
contrary to the petitioner’s claim, the record reflects that trial counsel elicited favorable testimony
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from the victim’'s mother which established that Barnes was in the back of the house with the
petitioner at the time of the shooting and that the victim’s mother was unable to see who shot the
victim.

As to the remaining contention, we note that the police investigators were not called as
witnesses at the post-conviction hearing. In order to prove ineffective assistance of counsd, a
petitioner must show that: (1) abenefit waslost; and (2) as aresult of the lost benefit, therewas a
reasonable probability that the case would have concluded differently. Burns, 6 SW.3d at 463.
Becausewe are unaware of thetestimony that could have been elicited on cross-examination, we are
unable to conclude that it would have changed the outcome of the case in any way. Therefore,
having failed to prove prejudice, the petitioner is not entitled to relief on this ground.

Conclusion

The denial of the post-conviction relief is affirmed.

JOHN EVERETT WILLIAMS, JUDGE
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